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Case Overview: Why the Unfair Dismissal Claim Was Rejected

The Fair Work Commission dismissed the employee’s application in Jackie Du v Australian Postal
Corporation [2026] FWC 1134, finding that there were multiple valid reasons for summary
dismissal, each independently serious.

Key Reasons for Dismissal
1. Failure to Perform Duties (“Wilful Idleness”)
The Commission found that on 13 separate occasions, the employee had significant unexplained
gaps in his delivery activity and was not performing his duties as required.
e Explanations provided were vague, inconsistent, or contradicted by data.
¢ One instance included being at KFC during work time.
e This was considered a serious breach of trust, particularly given the autonomous nature
of the role.

2. Repeated Unsafe and lllegal Conduct (Speeding)
The employee exceeded the 10km/h legal speed limit on footpaths multiple times, with telemetry
confirming speeds up to 22km/h.

e The conduct posed a real risk to public safety and the employee himself.

¢ The Commission emphasised that no prior warning was required for unlawful behaviour.

3. Refusal to Follow Lawful and Reasonable Directions
The employee:
¢ Refused to answer questions about work gaps, and
e Breached a clear confidentiality direction by discussing the investigation with colleagues.

Both were found to be misconduct and valid reasons for dismissal.

4. Lack of Insight and Accountability
A significant factor was the employee’s failure to recognise the seriousness of his conduct,
particularly:

¢ Minimising speeding as “jogging pace”

e Providing unsatisfactory explanations

¢ Demonstrating limited remorse

This undermined any argument that dismissal was harsh.

5. Overall Finding
The Commission concluded that:
e The conduct amounted to serious misconduct,
e The dismissal was within the range of reasonable responses, and
e It was not harsh, unjust or unreasonable, despite 23 years of service.

Small Business Lessons and Practical Takeaways
From a small business perspective, there are several important and very practical lessons:

1. Data Is Powerful—but Must Be Reliable and Defensible
This case shows how objective data (telemetry, tracking, system logs) can strongly support a
dismissal decision.
However, small businesses must ensure:
e Systems are accurate and consistently applied
e Employees are aware of monitoring
e Data is not relied on in isolation without giving employees a chance to respond
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2. Trust-Based Roles Require Clear Boundaries
Where employees work unsupervised, trust is critical—but so is accountability.

This decision reinforces that:
e Unexplained inactivity can justify serious findings
e “Autonomy” does not reduce expectations of performance

Small businesses should clearly define:
¢ What constitutes productive work time
¢ What is considered unauthorised downtime

3. You Don’t Always Need to Warn About Obvious Misconduct
A key takeaway is that:
e Employers are not required to warn employees about unlawful or obviously inappropriate
conduct (e.g. speeding, not working)

For small businesses, this is important:
¢ Not every issue needs a performance management process first
e Some conduct can justify immediate escalation or dismissal

4. Procedural Fairness Still Matters

Even with strong evidence, Australia Post still:
¢ Conducted an investigation
e Put allegations to the employee
o Allowed responses

This is critical—small businesses often fall down here.

Even in clear-cut cases, you must:
e Put allegations clearly
¢ Give an opportunity to respond
o Document the process

5. Policies and Directions Must Be Clear (and Enforced)
The confidentiality breach succeeded because:

e The direction was clear, lawful, and reasonable

e The employee understood it

Lesson:
If you want to rely on a breach:
¢ Make sure your policies are simple, communicated, and enforceable

6. Culture vs Surveillance — A Growing Tension
While not determinative in the case, it raises a broader issue:
e Increased monitoring can create perceptions of mistrust or “surveillance”

For small businesses:
e Be transparent about why monitoring exists
e Position it around safety and fairness, not control

Reflection - Small Business Lens
This case reinforces that serious misconduct is not softened by long service, particularly where
safety, trust, and accountability are compromised.

For small businesses, the real opportunity—and risk—lies in how emerging tools like tracking

and data are used. When done well, they strengthen decision-making. When done poorly, they
can expose gaps in compliance, process, and culture. It's very much a space worth watching.
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